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BRIEF OF APPELLANTS 
Case No. 15943 
STATEMENT OF THE NATURE OF THE CASE 
Plaintiffs brought this action for a declaratory judgment 
that they own a controlling interest in Lake Hills Golf Club, 
Inc., ("Lake Hills") a Montana corporation. Defendants counter-
claimed for a declaratory judgment that the stock ownership is 
split equally between them and plaintiffs and a reformation of 
certain stock certificates. 
DISPOSITION IN LO\·JER COURT 
The case was tried to the court on May 18 and 19, 1978, 
with juJgmcnt being rendered in favor of plaintiffs on June 5, 1978. 
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(R. 52.) By its judgment, the court determined that defendants 
together owned 249-1/2 shares of sto~k in Lake Hills and that 
plaintiffs together owned 250-1/2 shares. Defendants' counter-
claim seeking a determination that plaintiffs and defendants ownE, 
an equal interest in Lake Hills was dismissed with prejudice. 
(Id.) Defendants now appeal. 
RELIEF SOUGHT ON APPEAL 
Defendants seek reversal of the judgment and a judgment 
in their favor as a matter of law, or, in the alternative, a nerv 
trial. 
STATEMENT OF THE FACTS 
On September 5, 1956, George H. Schneiter (referred to 
hereinafter as "Schneiter, Sr."), Walter E. Cosgriff (referred 
to hereinafter as "Cosgriff") and Ven Savage formed the Billings 
Golf Club, Inc. by filing articles of incorporation with the 
Montana Secretary of State's Office. (Exh. 2.) The name of the 
corporation was subsequently changed to Lake Hills Golf Club. 
(Id.) The purpose of the corporation was to establish a country 
club and to develop real property adjacent to the golf course. 
(Id. -Articles of Incorporation.) 
Cosgriff and Schnei~er, Sr. were lifelong friends and 
golfing partners. (R. 163.) As between the three incorporators, 
it was intended that Savage would oversee construction; Schneiter 
Sr. would manage the operations of the club; and Cosgriff would 
provide the finances and financial know-how. (R. 165,174.) 
The authorized capital stock of the corporation consic;t 
of 500 shares at a par value of $100 per share. (Exh. 2-Articl' 
-2-
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Articles of Incorporation.) The initial issuance of stock was 
of 17 shares to Schneiter, Sr., 17 shares to Cosgriff, and 16 
shares to Savage. (Exh. 3, stubs 1, 2 and 3.) A second issue 
of stock on December 18, 1956 resulted in Cosgriff receiving an 
additional 17 shares, Savage 17 shares and Schneiter, Sr. 16 
shares. (Id., stubs 4, 5 and 6.) On May 20, 1957, Cosgriff and 
Savage received an additional 50 shares and a few days later 
Schneiter, Sr. received 50 shares as well. (Id., stubs 7, 8 
and 9.) Thus, as of June 12, 1957, Cosgriff owned 84 shares, 
and Savage and Schneiter, Sr. each owned 83 shares in Lake Hills. 
In September, 1957, Cosgriff and Schneiter, Sr. deter-
mined to buy out Savage's interest in Lake Hills and in fact 
did so, each paying him $11,650.00. (Exhs. 16, 18 and 19.) 
At the same time, George M. Schneiter (hereinafter referred to 
as "Schneiter, Jr.") became a shareholder, officer and director 
of Lake Hills. (R. 49, 170-71; Exh. 13; Exh. 2 - Minutes of 
Directors Meeting held September 4, 1957.) Savage's 83 shares 
were divided among the other shareholders as follows: Cosgriff 
received 41-1/2 shares (Exh. 3 - stub 10; Exh. 7), Schneiter, Sr. 
received 40-1/2 shares (Exh. 3 - stub 11; Exh. 8), and Schneiter, 
Jr. received one share. (Exh. 3 - stub 12; Exh. 13). Schneiter, 
Jr. paid his father, who was president of Lake Hills, $100 for 
the share he received. (R. 151, 171.) At the time, he did not 
know from whence his stock came. (R. 158.) Subsequently, Lake 
Hills issued an additional 250 shares of stock, 125 each to 
Cosgriff and Schneiter, Sr. (Exh. 3- stub nos. 13 and 14.) 
-3-
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Thus as of the issuance of all of the authorized shares of Lake 
Hills, the faces of the stock record book and certificates 
indicated Cosgriff to be the owner of 250-l/2 shares, Schneiter, 
Sr. 248-l/2 shares, and Schneiter, Jr. l share. 
The unequal division of the Lake Hills stock between 
Cosgriff and the Schneiters was not intended by any of the 
parties, but rather was the result of a mutual mistake of fact 
by Cosgriff and Schneiter, Sr. in the division of Ven Savage's 
shares. (Exhs. 13, 16.) Cosgriff considered the stock of Lake 
Hills to be equally divided between himself and the Schneiters, 
(Exhs. 16, 21, 22, 23, 24; R. 165, 167, 169, 222) as did the 
trustee for the Cosgriff heirs, Mr. Robert M. Barr (Exh. 32) 
and Mrs. Cosgriff (R. 184). 
All of the foregoing stock transactions were recorded b; 
Schneiter, Sr. in the stock record book (Exh. 3) and on 
the stock certificates taken therefrom. (R. 175.) Cosgriff 
diedinl96l (R. 107) and Schneiter, Sr. in 1964 (R. 175.) Their 
interests in Lake Hills were succeeded to by plaintiffs (Cosgrif' 
interest) and defendants (Schneiter interest). After the death 
of Cosgriff and Schneiter, Sr., Schneiter, Jr. became president 
of Lake Hills and assumed the duties of building, improving and 
maintaining the golf course, clubhouse, and subdivision belongi~ 
to Lake Hills, and has done so to this date, some 15 years 
later (R. 175). He did so in reliance on the representations 
made to him by Cosgriff and Cosgriff representatives that the 
ownership of Lake Hills was shared equally between the two 
-4-
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families (R. 167, 179-80, 184, 196-97 - Offer of Proof.) 
In recent years, the Cosgriff heirs contested the equal 
ownership of Lake Hills (R. 110 ) , and in 1977, brought this 
action to have themselves declared to be in control. Defendants 
counterclaimed for a declaration of equal ownership and a 
concomitant reformation of the stock certificates and stock 
record book. 
ARGUMENT 
POINT I 
THE EVIDENCE IS INSUFFICIENT TO SUPPORT THE 
COURT'S FINDINGS THAT THE DIVISION OF VEN SAVAGE'S 
SHARES WAS IN ACCORDANCE WITH THE INTENT OF 
THE SHAREHOLDERS AND THAT THE PARTIES MADE 
NO MISTAKE JUSTIFYING REFORMATION OF LAKE 
HILLS STOCK CERTIFICATES 
In its Findings of Fact, the court below found that the 
division of Ven Savage's stock (41-1/2 shares to Cosgriff, 40-1/2 
shares to Schneiter, Sr., and 1 to Schneiter, Jr.) was "in 
accordance with the intent of the shareholders of Lake Hills 
(Finding No. 5, R. 48.) On that basis, the court found that 
"[t]he Defendants have failed to establish by a preponderance 
of the evidence that the parties made any mistake which would 
justify the relief defendants seek." (Finding No. 17, R. 50.) 
!I 
These Findings, which are undoubtedly drawn only from the face 
of the stock certificates and stock ledger, are utterly contradicted 
by evidence received by the court below and also by documents 
!I 
The court's ultimate findings (Nos. 6 and 18, R. 48 and 50), 
i.e., that rlaintiffs own 250-1/2 shares of Lake Hills and 
that defendants own 249-112 shares, are of course premised 
uron Finding Nos. 5 and 17, and error is claimed as to Nos. 
6 and 18 as well. 
-5-
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which the court refused to admit into evidence. 
A. Cosgriff and Schneiter, Sr. Intended Lake Hills 
to Be Equally Owned. 
When Cosgriff, Schneiter, Sr. and Ven Savage were in the· 
process of capitalizing Lake Hills, Cosgriff wrote Savage a 
letter concerning the need to issue additional stock in order 
to put more money into Lake Hills. That letter, dated Septembi 
3, 1957, states: 
This will confirm our verbal understanding 
regarding stock in the Lakehills Golf Club. 
As you know this corporation needs to issue 
additional capital stock in the amount of 
$25,000 and each stock holder, i.e., yourself, 
George H. Schneiter and myself shall have 
a right to purchase our pro rata share. It 
is contemplated that $25,000 shall be raised 
in this manner within the next ten days, which 
would mean that each of us would have to put 
up $8,333.33 and would obtain stock certificates 
for stock in this amount. 
Your acceptance of this letter will 
constitute an assignment to me of your_right 
to subscribe for your share of the additional 
stock. (Emphasis added.) 
This letter was marked as Defendant's Exhibit 15, but 
its admission into evidence was refused by the court below on 
the grounds that it was "irrelevant." (R. 187.) •rhe court's 
refusal was prejudicial error because the documen·l is clearly 
relevant to the intentions of the shareholders to share equall 
the ownership of Lake Hills. Otherwise, Cosgriff's use of 
the ten~.s "right to purchase our pro rata share" ·[n an equal 
amount, "each of us would have to put up $8,333.33," would 
be totally meaningless. Thus it shows clearly thi1t Cosgriff 
(and inferentially the others) intended that ownership of Lal 
Hills be divided equally. 
-6-
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li' 
On the same date, Cosgriff and Schneiter, Sr. having 
determined to buy out Ven Savage, Cosgriff wrote Savage a letter 
dated September 3, 1957, (Exh. 14), offering to purchase, for 
himself and Schneiter, Sr. , Savage's "Stock consisting of 
approximately 83 1/3 shares of stock in the Lake Hills Golf and 
Country Club costing $100.00 a share or a total price of approxi-
mately $8,333.33 at a $15,000.00 profit, or a purchase price of 
$23,333.33". This letter is clear evidence of Cosgriff's in-
tention and belief that Lake Hills was equally owned. He did 
not know exactly how many shares Savage had, but assumed it to 
be one-third of the issued stock--83 1/3 shares. Moreover, the 
signatures of Schneiter, Sr. and Savage on the letter show that 
they shared in that conception. Such a letter is totally and 
irremediably inconsistent with the idea that Cosgriff should 
own an extra share. y 
In the same vein, Cosgriff wrote a letter to Schneiter, 
Sr. on September 18, 1957, (Exh. 16), recounting the purchase 
of Savage's "approximate one-third interest" for $23,300.00 by 
his (Cosgriff's) check and stating: 
I assume, of course, that if this deal becomes 
final--that is if Ven does not take advantage 
of his option to re-purchase our interest in 
the corporation--you would want and would 
expect to put up half of this money so that 
we would each own a 50% interest in the corpora-
tion. (Emphasis added.) 
Schneiter, Sr. did in fact pay Cosgriff half of the money, $11,650.00, 
for his half of Savage's stock. (Exhs. 18, 19). Cosgriff's letter, 
3/ Indeed, the idea that Cosgriff would retain an extra 
share-for control or any other purpose is absurd since there 
were three shareholders contemplated and the vote of the other 
~o would always control any corporate decision. 
-7-
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Exhibit 16, is a wealth of evidence of his intent that, with 
savage out of the picture, he and Schneiter, Sr. would own Lake 
Hills equally. Thus he assumes that Schneiter, Sr. will put up 
half of the money to pay for Savage's shares "so that we would 
each own a 50% interest in the corporation." This phrase is in 
the very same letter in which Cosgriff characterized Savage's 
share as an "approximate one-third interest," so he knew how 
to use the term "approximate" when called for (see also Exh. 14), 
but did not us~ it to qualify the "50% interest" he assumed 
Schneiter, Sr. would like to maintain. 
These three letters, Exhibits 14, 15 and 16, irrefutabl' 
show the intention of the shareholders in Lake Hills, particulut 
Cosgriff, that Lake Hills be equally owned, both before and after 
Ven Savage •;as bought out. To hold otherwise requires, in effect, 
a total disrega~d of the text of these letters. 
B. Cosgriff and Schneiter, Sr. Made a Mutual Mistake ol 
Fact in Dividing Ven Savage's Shares. 
Ven Savage's 83 shares in Lake Hills were purchased 
for $23,300.00. (Exh. 16) Cosgriff gave him a check in that amour 
(id.) and was then reimbursed for one-half of the price, $11,650.G 
by Schneiter, Sr. (Exhs. 18, 19) Thus each had a right, by any 
standard, to one-half of Savage's shares, or 41 1/2 each. At 
the same time however, it became necessary to replace Savage on 
the Board of Directors, and Schneiter, Sr. apparently considered 
it necessary that a director hold a qualifying share or shares 
in order to be elected. (Exh. 13) Schneiter, Sr. proposed to 
bring his son onto the Board and to issue him a qualifying share 
-8-
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It was at this point that the mutual mistake of fact occurred. 
Schneiter, Sr., thinking that he and Cosgriff owned an equal 
number of shares of Lake Hills stock, transferred 41 1/2 shares 
of Savage's stock to Cosgriff, 40 l/2 to himself, and 1 to 
Schneiter, Jr. In a transmittal letter enclosing Cosgriff's 
41 1/2 share certificate, Schneiter, Sr. said: 
Enclosed you will find your stock certificate 
in the amount of 41 1/2 shares which is half 
of the 83 which Savage sold to us. I have is-
sued one share of mine to George Jr. which 
will qualify him for a Director as well as 
Secretary. I issued the stock ~o him out of 
my portion thinking that you would probably 
prefer to maintain fifty percent interest. 
Is this correct? 
(Exh. 13, emphasis added). This letter is unquestionably a graphic 
illustration of the mistake leading to the present controversy, 
a simple mathematical error caused by the mistaken belief that 
Cosgriff and Schneiter, Sr. owned the same number of shares when 
Savage was bought out. Schneiter, Sr. thus thoughtthat the only 
1vay in which Cosgriff could retain an equal interest in Lake Hills 
was for Schneiter, Jr. to receive his qualifying share from 
Schneiter, Sr.'s portion of Ven Savage's stock.if 
That the mistake of fact was mutual is beyond question. 
l·le have already shown that Cosgriff assumed that Schneiter, Sr. 
4/ Had the mistake not occurred, the stock of Ven Savage could 
have been divided equally, and Schneiter, Jr. could have received 
his qualifying share from authorized but unissued stock, thus 
giving Cosgriff 125 1/2 shares, Schneiter, Sr. 124 1/2 shares, and 
Schneiter, Jr. 1 share, and leaving 249 shares yet to be issued. 
Those could then have been split between Cosgriff and Schneiter, Sr., 
124 1/2 apiece. Schneiter, Jr. paid $100 for his share (R. 151, 171), 
lhe par value of unissued shares, rather than $280, the price paid 
for Savage's shares. 
-9-
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would want to buy half of Ven Savage's stock, so that "we would 
each own a 50% interest in the corporation." (Exh. 16). In ad-
dition, Cosgriff thought that he and Schneiter, Sr. were equal 
owners even after the division of Ven Savage's stock. 21 For 
example, on December 12, 1957, Cosgriff wrote a letter to 
Schneiter, Sr. enclosing a financial statement for his signature. ' 
(Exh. 21). Cosgriff stated in the letter: 
Also enclosed is a financial statement which 
was typed from the information you gave us 
while you were in Salt Lake recently. (Emphasis 
added) 
The financial statement, Exhibit 24, showed Schneiter, Sr. to be 
the owner of 250 shares of "Lakehills Golf Club." The statement 
was signed and returned to Cosgriff, (Exhs. 22, 23) -~/ The 
point is not that the financial statement proves the number of 
shares owned, which the court below concluded to be the purpose 
of its being offered (R. 192), but that Cosgriff prepared a 
financial statement for Schneiter, Sr. showing him to be the 
owner of 250 shares. Cosgriff did not question such a representa-
tion, obviously, because he considered Schneiter, Sr. to be a 
half-owner of Lake Hills. 
In another letter written by Cosgriff on May 29, 19fl, 
he states his belief that he and Schneiter, Sr. each owned one-
half of the stock of Lake Hills. He stated in that letter: 
21 Cosgriff apparently considered the share in the name of 
Schneiter, Jr. as belonging, for all practical purposes, to 
Schneiter, Sr. 
6/ Schneiter, Sr. sent several other financial statements W 
Continental Bank, owned and controlled by Cosgriff and his heirs, 
declaring that he owned 250 shares of Lake Hills. (Exhs. 25-31) · 
-10-
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Mr. George Schneiter is still co-owner of the Lake 
Hills Golf Club, Billings, Montana. The other 
half of the stock belongs to me. (Emphasis added). 
This letter, written to the Sporting Goods Industries Clearing 
House, was marked as Exhibit 20, but its admission into evidence 
VIaS denied by the court below as being "irrelevant." (R. 189) 
This again was prejudicial error by the court inasmuch as the 
letter is clearly relevant to show that Cosgriff, some 3 l/2 years 
after the division of Ven Savage's stock, still believed that he 
and Schneiter, Sr. had an equal number of shares of Lake Hills 
stock. 
Not only did Cosgriff consider Lake Hills to be equally 
owned, his heirs shared in that belief. On July 6, 1972, eleven 
years after Cosgriff's death, Robert 11. Barr, on behalf of Continental 
Bank & Trust Company, a plaintiff herein and trustee for the 
Cosgriff heirs, wrote a letter to Prudential Federal Savings & 
Loan Association recommending that a loan be made to Schneiter, Jr. 
to finance the construction of some apartments at Lake Hills. 
(Exh. 32) The letter states in pertinent part: 
Please be advised that the Lake Hills Golf 
Club is owned by Mr. George Schneiter (one-half) 
and by the above reference account, Cosgriff Heirs, 
whom we represent (one-half) . . . . 
I can assure you that inasmuch as there 
is equal ownership it would not be in the best 
interest of this account to arbitrarily call 
these notes, and the principals involved have 
no intention of doing so. . (Emphasis added.) 
This letter is self-explanatory: the plaintiffs considered them-
selves to be equal owners with the defendants as late as 1972. 
In addition to the foregoing documents, which are un-
doubtcdly the most reliable evidence in this action where the only 
-11-
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two witnesses to these transactions are long since dead, there 
is testimony in the record that Cosgriff represented to Schneiter, 
Jr. that Lake Hills was to be owned equally by Cosgriff and Schnei:J 
Sr., and that upon the pay-,off of the notes held by Cosgriff 
against Lake HilJ s, the golf course would belong to Schneiter, Sr. 
(R. 165, 169) There is also testimony that Cosgriff intended it , 
to be that way from John Edwards, a •t~i tness who attempted to buy 
into Lake Hills in 1957, but was rebuffed by Cosgriff because ·~ 
and George [Schneiter, Sr.] were equal partners in the Lake Hills 
Golf Course. That he was very pleased to build the golf course 
with George and he would like the partnership to stay that way. 
(R. 222) 
The foregoing documents and bits of testimony can only 
be explained in one way: Cosgriff and Schneiter, Sr. intended 
to have equal ownership of Lake Hills Golf Club and indeed mis-
takenly believed that they each owned an equal number of shares 
at the time Ven Savage's shares were divided. As a result of 
their mistaken belief, Schneiter, Sr. transferred one share 
from Ven Savage to Schneiter, Jr., leaving the one share discrep-
ancy intact. This result was never intended nor understood by 
Cosgriff or SchneiT.er, Sr. Indeed, upon the death of Schneiter, S: 
Schneiter, Jr. thoughtthat both sides each owned 250 1/2 shares 
(R. 179-80), a legal impossibility. Nonetheless, the parties 
considered Lake Hills to be equally owned (R. 179-80, 184; Exh. Jc 
and continued to operate the corporation. Not only does the 
evidence clearly show the intention and mistake of Schneiter, Sr. 
and Cosgriff, but there is not one single piece of evidence in 
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the record or exhibits to indicate that Cosgriff wanted or in-
tended to have one share more than Schneiter, Sr. 21 Accordingly, 
the court's Findings 5 and 17, 6 and 18, find no support in the 
Record of this action and should be reversed by this Court. 
C. The llutual Mistake 0f F~ct as to the Number of Shares 
owned Entitles Defendants to Reformation of the Stock Certificates 
M Conform to the Intent of Cosgriff and Schneiter, Sr. 
Defendant's Counterclaim seeking reformation of the stock 
certificates is a proceeding in equity. 66 Am. Jur. 2d, Reformation 
of Instruments § 1 (2d ed. 1973); see Jacobsen v. Jacobsen, 557 P.2d 
156 (Utah 1976). A mistake of fact is one of the classic grounds 
for reformation. 66 Am. Jur. 2d Reformation of Instruments § 15 
(2d ed. 1973). In an equity action on appeal, the Supreme Court 
may review questions of fact as well as of law. UTAH CONST. ART. 
VIII, § 9. It is for a review of the lower court's findings of 
fact that this appeal has been taken. 
One of the definitions of a mistake of fact is where 
there is an error in reducing the concurring intentions of the 
parties to writing. Naisbitt v. Hodges, 6 Utah 2d 116, 307 P.2d 
620, 623 (1957). As a result of such an error, an instrument may 
be reformed to embody the intention of the parties. See, e.g., 
Bench v. Pace, 538 P.2d 180 (Utah 1975); Peterson v. Eldredge, 
246 P.2d 886 (Utah 1952). That is exactly the situation before 
the Court in this case, except it involves reformation of more 
7/ Indeed, Dean Candland, a friend and business associate of 
Cosgriff, would have testified, had he not been prevented by the 
court, thut Cosgriff never did seek an advantage in his business 
deQlings with his friends either through control or otherwise, 
~R. 211), and that he always referred to Lake Hills as Schneiter, 
Sr.'s golf course and project. (R. 234-235) 
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than one document. Cosgriff and Schneiter, Sr. intended to share 
equally in the ownership of Lake Hills. They 1nistakenly believed 
that they each owned the same number of shares when they set 
about to divide the stock of Ven Savage; in fact, Cosgriff owned 
one more share than Schneiter, Sr. As a result of the mistake, 
the stock certificates transferring the shares of Ven Savage and 
those reflecting the issuance of the remaining shares of Lake Hil~ 
do not reflect the concurring intent of Cosgriff and Schneiter, Sr. 
Thus a typical example of a mutual mistake of fact is unquestionab: 
before the Court, and reformation should be granted. 
The fact that Schneiter, Sr. was the draftsman who 
filled out the stock certificates wrongly is not a bar to reforma-
tion. In Atchison v. City of Englewood, 568 P.2d 13, 17 (Colo. 19-, 
the Supreme Court of Colorado held that reformation is appropriate 
even "where the variance between the instrument and the true 
agreement of ~\~ ~Qrties, hence the mutual mistake of fact, is 
caused by the draftsman [citations omitted]." Moreover, the time 1 
lapse between the mistake and the suit for reformation does not 
prevent the Court from acting since in this case, as in Bench v. 
Pace, supra, both parties acted in accordance with the mutual 
mistake of fact as if they were, in fact, equal owners of Lake 
Hills and the equal ovmership of defendants was not threatened 
until this action was commenced by plaintiffs in 1977. 
Defendants submit that this case in an appropriate one 
for the Court to reverse the lower court's findings of fact. 
For one thing, the lower court relied entirely on the face of thr 
stock certificates and the stock register, never secmjnrJ to 
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grasp defendants' theory of mutual mistake. For example, the 
court stated: 
(R. 192) 
Well, you [defendants] have pled it. I have 
trouble seeing how it was a mutual mistake, 
but the exhibits are received for what you 
claim for them. 
In addition, the court below failed to understand the 
significance of the intent of the parties, a crucial element in 
proof of mutual mistake. For example, with respect to John Edwards' 
testimony that Cosgriff said that he and Schneiter, Sr. were equal 
partners, the court stated: 
Well, about all it shows to me is that these 
people didn't understand particularly what 
they were doing. They weren't partners. 
There is no evidence at all that there was ever 
a partnership formed. This was a stock owner-
ship corporation ... 
(R. 222) Furthermore, the lower court's findings of fact totally 
ignore exhibits 13 through 32 as if they didn't exist. The only 
possible, let alone plausible, explanation of those exhibits is 
that Cosgriff and Schneiter, Sr. intended to be and thought they 
were equal owners of Lake Hills Golf Club. Accordingly, defendants 
have met their burden of proving by clear and convincing evidence 
that the stock certificates of Lake Hills Golf Club embody a 
mutual mistake of fact and should be reformed to allocate to 
the plaintiffs and to the defendants 250 shares each of Lake Hills 
Golf Club. 
POINT II 
THE COURT ERRED IN FINDING THAT DEFENDANTS FAILED 
TO ESTABLISH THEIR DEFENSE OF ESTOPPEL 
In its Findings of Fact, the court below held that 
"[t]he Defendants have failed to establish their defenses of 
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estoppel by a preponderance of the evidence." (R. 50) Similarly,, 
the court's third Conclusion of Law is the ''[d]ef~ndants have 
failed to establish any of their defenses." (R. 51) 
The defense of estoppel is recoqnized in Utah. ~., 
Baggs v. Anderson, 528 P.2d 141 (Utah 1974); Quagliana v. Exquisb 
Home Builders, Inc., 538 P. 2d 301 (Utah 1975); Ravarino v. Price, 
260 P.2d 570 (Utah 1953). The doctrine of estoppel \vas stated 
by this Court in Baggs v. Anderson, supra, as follows: 
[T]here must be some conduct of the obligee 
(plaintiff) , which reasonably induces the 
obligor (defendant) to rely thereon and make 
some substantial change in his position to 
his detriment. 
528 P.2d at 143. These essential elements of estoppel were 
established in this action and the court below, on that basis, 
should have denied ~he plaintiffs' prayer for a declaration that 
they owned one n.or"' share than defendants. 
A. Plaintiffs and Their Predecessor, Cosgriff, 
Engaged in Conduct That Led Defendants to Believe that Lake Hills 
t~as Owned Equally Between Them and That the Golf Course Hould 
Belong to Schneiter, Sr. when the Cosgriff Notes Were Paid. 
In July of 1957, prior to his becoming a shareholder, 
officer and director of Lake Hills, Schneiter, Jr. was told by 
Cosgriff that Lake Hills "was going to be an equal partnership 
with my father and Walt Cosgriff and that literally it would en~ 
up being my father's as soon as the notes and things were paid 
off." (R. 167) This same sort of representation was made many 
times to Schneiter, Jr. (R. 168), and specifically dCF'in in 
Butte, Montana in 1961. (R. 169) 1'7hcn Schneiter, Sr. died in lq; 
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Schneiter, Jr., Enid Cosgriff and Ken Sullivan met in Salt Lake 
City and discussed, among other things, stock ownership of Lake 
Hills, at which time, Schneiter, Jr. maintained that he owned 
250 1/2 shares, as did the Cosgriff heirs. There was no dispute 
as to ownership; Mr. Sullivan, a representative of the Cosgriff 
heirs, terminated the conversation by telling Schneiter, Jr. to 
"go to Montana," (R. 180), undoubtedly meaning to go to Lake Hills 
and take care of it, which he did. (R. 175) 
Mrs. Cosgriff, who became a director of Lake Hills in 
1961 and served as one until 1975, always maintained that both 
sides each owned 250 shares throughout that period. (R. 184) ~/ 
More significantly, during the period 1964 to 1975, no one 
representing the Cosgriffs ever asserted that they had more shares 
than the Schneiters. (R. 184) In fact, in a dispute over the 
number of directors, Mrs. Cosgriff offered to resign as a director 
to resolve the dispute. (R. 183-84) If she had thought she owned 
one more share, she would have outvoted the Schneiters, but such 
was not what happened. In fact, Mrs. Cosgriff generally enforced 
her will by virtue of the delinquent notes held by her Bank, 
Continental Bank & Trust Company, on which Lake Hills was the 
maker (R. 201, 210-11), rather than by virtue of stock control. 
Finally, and most importantly, Mrs. Cosgriff promised Schneiter, 
Jr.: 
Just pay those notes. As soon as the notes are 
paid off, we will make things right. We will take 
care of you and see that you are taken care of. 
(R. 211, emphasis added) 
8/ Mrs. Cosgriff testified otherwise, so a question of credibil-
ity w~s resolved on this point by the trial court in favor of Mrs. 
Cosgr if£. 
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As a result of these various representations, and the 
course of conduct of the Cosgriff heirs, the court below should 
have concluded that the Schneiters were led to believe that they 
owned an equal share of Lake Hills with the Cosgriffs, and it 
was error for the Court not to do so. 
B. Defendants Reasonably Relied on the Representations 
and Conduct of Plaintiffs. 
The fact of defendants' reliance on the aforementioned 
representations and conduct is hardly disputable. Schneiter, Jr. 
went to Lake Hills in 1964 when his father died and has run the 
operation -- golf course, subdivision development, clubhouse, 
and pro shop ever since, spending the bulk of his time each year 
from early Spring to late Fall at Lake Hills. (R. 175, 209-10} 
During those periods of time at Lake Hills,· Schneiter, Jr. spent 
most of his time developing the subdivision and golf course, 
leaving little time to operate the pro shop. (R. 212-13} 
The Court erred in precluding Schneiter, Jr.'s testimoc 
that his reliance was based upon the representations and conduct 
of the plaintiffs and Cosgriff, and that he never would have 
gone to Lake Hills had he thought he owned a minority interest. 
This testimony is summed up in a proffer at R. 196-9'/: 
MR. QUINN: Hell, I would like to make a proffer 
of proof at this time. That if I asked Mr. 
Schneiter as to whether he would have continued 
to work as the director of the development and 
golf pro up in Billings at the salary and 
compensation he was being paid, if he under-
stood that the Cosgriffs owned a larger share 
of the development than the Schneiter interests, 
that he would indicate that he would not hitve 
done SO. And that he relied U)>Ol1 hi c; undC';--
standing and their representation to him that 
it was evenly distributed in order to continue 
in those capacities. 
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(See also R. 180-81). The Court refused such testimony on the 
ground that it was "speculative." (R. 180) The Utah Rules of 
Evidence do not specifically provide for exclusion of ''speculative" 
testimony. As to non-expert testimony in the form of opinion, 
h01vever, Rule 56 states: 
(1) If the witness is not testifying as an 
expert, his testimony in the form of opinions 
or inferences is limited to such opinions or 
inferences as the judge finds (a) may be ration-
ally based on the perception of the witness, and 
(b) are helpful to a clear understanding of his 
testimony or to determination of the fact in 
issue. 
* * * * * * * 
(4) Testimony in the form of opinions or 
inferences otherwise admissible under these 
rules is not objectionable because it embraces 
the ultimate issue or issues to be decided by 
the trier of fact. 
In the instant case, it is difficult to understand how 
the reliance of Schneiter, Jr. could be more clearly shown than 
by his own testimony as to the actions he would have taken had 
he knmvn that the Cosgriff group claimed majority control of the 
corporation. Since such testimony was "rationally based upon the 
~rception of the witness" and since it was helpful to a "determina-
tion of the fact in issue", i.e., detrimental reliance, the testimony 
\·las clearly admissible under Rule 56. 
Schneiter, Jr. reasonably was induced to work on the 
Lake Hills development, particularly by Mrs. Cosgriff's representa-
tions that she would take good care of him when the notes were 
paid off. (R. 211) This is particularly the case because of the 
leyitimate expectations engendered in Schneiter, Jr. by Walter 
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Cosgriff's previous statements about the golf course being given 
to his father upon payment of the notes. (R. 167, 178, 169) 
Furthermore, the question of stock ownership was confused by the 
ambiguity on certificate No. ll (Exh. 8), which has written on it 
"41 l/2" Shares in numerals, but has typed on it "Forty and one 
half shares." Schneiter, Jr. could reasonably have concluded, 
being a layman, that the certificate was for 41 l/2 shares and 
gave him 250 l/2 shares total. In fact, he did so conclude 
(R. 179-80), albeit erroneously in the contemplation of the law. 
Thus Schneiter, Jr. reasonably relied on the represent~ 
tions and conduct of the plaintiffs, and the second essential 
element of estoppel is established in the record. 
C. Defendants' Reliance Has to Their Detriment. 
Schneiter, Jr. worked for very meager, indeed inadequatE' 
compensation during the 14 years from 1964 to the present. Durinc 
those years, he earned the concessions from the pro shop, but for 
his work as officer, director, subdivision developer, golf course 
builder, clubhouse builder and operator, co-signer of Lake Hills 
obligations, and general handyman, he was paid practically nothin~ 
During the years 1964 to 1967, he was paid $3,000.00 a year for 
his services. (R. 176; Exh. 2, Minutes of Directors' Meeting, 
January 4, 1968). For his services in the years 1968 and 1969, 
he was given 50 lots from the subdivision (R. 177, Exhs. 39, 2-
Minutes of Directors' Meeting of January 7, 1969), but these 
were lots previously deeded to his father by Lake Hills (R. 177-
78, Exh. 34, 35, 38) for his services through December 31, 1958 
(Exh. 34), and for which Schneiter, Jr. had paid his siblings 
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at the settlement of his father's estate. (R. 178, Exh. 33). Thus 
he received nothing of value that \·las not already his for his 
e services in 1968 and 1969. Commencing in 1970, Schneiter, Jr. 
U earned $300.00 a month for his services. (R. 178, Exh. 2, Minutes 
of Directors' I1eeting, January 8, 1971). In April, 1974, 
Schneiter, Jr.'s wages were raised to 5400.00 per month. (R. 179, 
Exh. 2, Minutes of Directors' Meeting, April 22, 1974) Subsequently, 
Schneiter, Jr. earned $700.00 per month (R. 179), and then his 
salary was raised to $1,000.00 a month for the last few years, 
tta· while at the same time, the Cosgriff directors earned $500.00 per 
rnon th . ( R. 1 7 9 ) 
Clearly, considering the work done by Schneiter, Jr. 
~d the present status of Lake Hills Golf Club, Schneiter, Jr. 
latE' was grossly underpaid for his services. This devotion of time 
rinc for meager compensation was a significant detriment incurred by 
Eor him in reliance upon the representations and conduct of Mr. Cosgriff 
se 
ls 
hinc 
r 
17-
j8 
and the plaintiffs. Defendants' argument is best summarized in 
their Ans1ver (R. 13-14): 
Plaintiffs' claim is barred by laches, waiver, and 
estoppel in that the plaintiffs and defendants and 
their predecessors in interest have considered and 
represented the ownership of the stock to be evenly 
divided between the Cosgriff shareholders (plaintiffs) 
and the Schneiter shareholders (defendants) for twenty 
years and have so conducted themselves, and, as a 
result of and in reliance upon such attitudes, inten-
tions, representations, and promises, the Schneiter 
shareholders have devoted twenty years of their lives 
to the development and care of the corporate pro-
perties and payment of the corporate debt for a 
meager compensation while the plaintiffs have at 
all times acquiesced in and ratified the defendants' 
work and done nothing to contribute to the success of 
the corporation. 
Accordingly, this Court should reverse the lmver court's 
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Finding of Fact No. 16 (R. 50) and Conclusion of LaH No. 3 (R. S)J 
and hold that plaintiffs are estopped from claiming a controlli~ 
interest in Lake Hills Golf Club. 
CONCLUSION 
On the basis of the foregoing points and authorities, 
defendants respectfully submit that the judgment beloH should 
be reversed and judgment entered in favor of defendants or, in 
the alternative, adneH trfal 
/. 
DATED this day 
I 
ordered. 
of Januct:cy, 1979. 
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